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words of Patteson, J., was Hustwick's 
name added f 

It may be taken, therefore, as now 
settled that where an auctioneer, whose 
principal is disclosed, advertises property 
for peremptory sale, and afterwards the 
vendor chooses to put a reserve price on 
such property, and buys it in, the auc- 
tioneer is not liable in an action for re- 
fusing to sell. Nor does this decision 
conflict with the judgment in Warlow v. 
Harrison, in the Exchequer Chamber, 
inasmuch as in that case the fact of the 
concealment of the principal was really 
the ratio decidendi, and was expressed to 
be so at the commencement of the judg- 
ment. The judgment, moreover, was 
only that the pleadings should be amend- 
ed, unless a stet processus were agreed 
on. Accordingly, it cannot even be 



considered as a binding decision on an 
auctioneer's liability where the principal 
is not disclosed. This point still remains 
for future discussion. Cockburn, C. J. , 
and Shee, J., are of opinion that the 
circumstance o.f disclosure or conceal- 
ment makes no difference whatever. 
The character of an auctioneer they con- 
sider as sufficient notice that he is dealing 
as an agent, and not as a principal ; but 
Blackburn, J., has a doubt as to the 
correctness of the view there expressed. 
However this may be, the judgment in 
the principal case relieves auctioneers 
definitely from all liability consequent 
on not selling without reserve, according 
to advertisement, in cases where they 
deal for disclosed principals who, at the 
auction, place a reserve price on their 
property. — Solicitors' Journal. 



In the Court of Chancery. 

MORTIMER v. BELL. 1 

At a sale of real estate by auction the vendors are not authorized in employing 
two persons to bid against each other, although there is a reserved price ; and such 
persons do not, in fact, bid beyond that price. 

Semble, the right to fix a reserved price ought to be stipulated for and expressly 
notified. 

Per Lord Chancellor. — The rule, said to exist in equity, allowing one puffer 
to be employed, without notice, to prevent a sale at an undervalue, is abstractly 
less sound than the rule at law, which declares such employment to be fraudulent ; 
and rests only on the authority of decisions in lower branches of the court. 

This was a suit by the vendors for the specific performance o 
an agreement to purchase an estate. The plaintiffs, who were 
executors and trustees, had offered the property for sale by auction 
and had instructed the auctioneer not to sell the property under 
£4000. A person named Webb was employed by the vendors to 
bid, and Webb started the biddings at £2600, and the auctioneer 
and Webb bid alternately against each other for ten biddings, 



1 Prom 14 Weekly Reporter, p. 68. 
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until .£3600 was reached. The defendant then, for the first time, 
bid J3650, when the auctioneer, by the direction of one of the 
plaintiffs, who was present, declared that the property was now 
for open sale, and no other bidding being made, the property was 
knocked down to the defendant. On subsequently discovering the 
above facts, the defendant declined to complete his purchase, on 
the ground that there had been fraudulent puffing, and the plain- 
tiffs consequently filed the present bill. 

The case was heard by the Master of the Rolls, who decided 
that the auction was valid, and made a decree for specific per- 
formance of the contract. See 13 W. R. 569, where a full state- 
ment of the facts of the case will be found. From this decree 
the defendant appealed. 

Baggallay, Q. 0., and Steer e, for the plaintiffs, contended that 
the sale was not vitiated by the puffing. Whatever might be the 
rule at law, a rule had been recognised by the courts of equity 
that a puffer might be employed to prevent a sale at an under- 
value. Nothing more had been done here ; for no bid had been 
made for the vendors in advance of the only bidding of the defend- 
ant. It was not necessary expressly to notify that there was a 
reserved price, which was always to be inferred when a sale was 
not expressed to be without reserve. Such was the common 
practice of auctioneers, and it was followed even in sales under 
the court: Sugd. Ven. & Pur. 9; Smith v. Clarke, 12 Ves. 477. 

Hobhouse, Q. C, and Busk, for the defendant, contended that the 
sale was invalid. The employment of any person without notice 
to bid for the vendor was fraudulent at law: Bexwell v. Christie, 
1 Cowp. 395 ; Howard v. Castle, 6 T. R. 642 ; Thornett v. 
Haines, 15 M. & W. 367 ; Crowder v. Austin, 2 Car. & P. 208, 
3 Bing. 368 ; Wheeler v. Collier, 1 Moo. & M. 123 ; Green v. 
Baverstock, 14 C. B. N. S. 204 ; Robinson v. Musgrove, 8 Car. 
& P. 469 ; Veazie v. Williams, 8 How. XI. S. 134 ; 2 Kent's 
Com. on American Law 757, 10th ed. ; Bell's Principles of Scotch 
Law 51. The supposed rule in equity was not very firmly estab- 
lished, and at most only permitted the defensive practice of fixing 
a reserved bidding, and of employing one bidder to bid for the 
vendor, unless there was express notice, and would never permit 
a vendor to entrap a purchaser into a purchase at an over-value 
by stimulating him by fictitious biddings, or sanction the employ- 



312 MORTIMER v. BELL. 

ment of two bidders : Jervoise v. Clarke, 1 Jac. & Wal. 389 ; 
Shaw v. Simpson, Id. 892 n. ; Bramley v. Alt, 3 Ves. 619 ; 
Conolly v. Parsons, Id. 625 n. ; Woodward v. Miller, 2 Coll. 
279 ; Flint v. Woodin, 9 Hare 618 ; Walker v. G-ascoigne, 2 Eq. 
Ca. Abr. 483 ; S. c, sub tit. Walker v. Nightingale, 4 Br. P. 
C. 193 ; Bex v. Marsh, 3 Y. & S. 331 ; Meadows v. Tanner, 5 
Madd. 34 ; Robinson v. Wall, 10 Beav. 61, 2 Ph. 372. 

Baggallay, Q. C, in reply, said that the cases, at law and in 
equity could not be reconciled, and in this court the latter must 
prevail. 

The Lord Chancellor asked whether Mr. Baggallay could 
adduce any instance, other than in cases of auction puffing, in 
which this Court had decreed specific performance of a contract 
which would have been declared void by courts of law. 

Baggallay, Q. C, knew of no such instance. 

Lord Cranworth, C, after stating the facts of the case, said 
that the conditions of sale contained the usual provision that the 
highest bidder should be the purchaser. Courts of law had held 
that such a condition prevented the vendor from interposing any 
reservation, and that the vendor had by that condition agreed that 
whoever offered the highest price should have the property. A 
bidding by the vendor or his agent was, it was said, no bidding, 
and so there was a contract that the highest bidder, other than the 
vendor or his agent, should be the purchaser. It was not disputed 
that the vendor might stipulate for the power of buying in the 
property if it were going at an under-value. But, in the absence 
of such stipulation, courts of law most certainly held that it was a 
fraud in a vendor to interpose any bidder to prevent the pro- 
perty from going to the person who offered the highest price. It 
was said that a different rule prevailed in courts of equity, viz., 
that without any express stipulation a vendor might always fix a 
reserved price, and authorize a person to bid for him, unless the 
sale was a property declared to be "without reserve," and it was 
argued that the present case came within that rule. 

That such a rule to some extent was said to exist could not be 
doubted. Its existence had been recognised by many judges of 
the highest reputation. Sir W. Grant, in Smith v. Clarke, 12 
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Ves. 481, not only recognised but apparently approved of the 
rule. 

When such an agreement was stipulated for, there was no fraud 
nor deception, but it was said that even without express stipula- 
tion, such a right was understood to exist. His Lordship con- 
fessed that he thought that it was much better that such right 
should be notified, for if it were not notified, there was a difference 
between the language used and that which was said to be under- 
stood to be its import. The question in such cases might always 
arise whether persons bidding were aware of the rule. The 
usage of the Court of Chancery, in modern times at all events, 
was to stipulate expressly for the right not to sell under a fixed 
price ; and so, by implication, to employ a person to bid up to 
that price. But, even if such a right might be assumed to be 
reserved in every sale by auction, still that did not seem to war- 
rant what was done in this case. Here there were in effect two 
persons bidding for the vendors, viz., Webb and the auctioneer. 
The whole sale up to the bidding of 3600Z. was a mere fiction. 
When the vendor retains, either by express stipulation or by im- 
plied usage, a right to bid by an agent up to a fixed price, no real 
bidder can be deceived by such bidding. If the real bidder bids 
1000L, and the auctioneer declares that a bidding of 100L has 
been made in advance, thus raising the bidding to 1100?., the real 
bidder knows that this may be a mere bidding by the vendor, and 
so, to whatever extent the bidding may go, every bidding may be 
treated as a statement made by the auctioneer, acting as agent 
for the vendor, that an advance has been offered to the amount 
of the sum bid. When there is a real bidding, and the advance 
has been made by the vendor's agent, pursuant to liberty expressly 
or impliedly reserved, the auctioneer might truly say of this latter 
bidding, as well as the others, that a further sum had been bid. 
It is true that it was a sum bid by the vendor himself, but he had 
reserved a right to bid, as was ex hypothesi known to the real 
bidder. But how did that apply to a case like the present, where 
there were two persons bidding for the vendors ? When Webb 
bid 2500?. for the property, the object of the vendors to prevent 
a sale at a sum less than 4000?. would have been fully secured 
without any further bidding. The auctioneer had only, after wait- 
ing a reasonable time, to knock the property down to Mr. Webb 
as the only bidder. When the auctioneer took upon himself to 
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make an advance of 100?. on Webb's bidding, he must be consid- 
ered as having said, " Mr. Webb has bid 2500?. ; but A. B. has 
bid 2600?. ;" and so on through all the biddings up to 3600?. 

The whole proceeding was a fiction, calculated, if not intended, 
to deceive persons who thought of becoming purchasers. There 
was neither principle nor authority for holding that in such a case 
a vendor, who by this misrepresentation had induced a third per- 
son to bid, could enforce his contract. 

In Bromley v. Alt, 3 Ves. 620, it was expressly found that there 
was only one bidder for the plaintiff, who bid only seventy-five 
guineas per acre, the price fixed by the vendors ; all the other 
biddings were real biddings. In Smith v. Clarice, 12 Ves. 477, 
there was only one person employed, with express orders to allow 
the lot to be sold if a sum exceeding 750?. should be bid, but not 
under that price. It was accordingly knocked down to a pur- 
chaser at 760?., and Sir W. Grant held this to be a fair transac- 
tion. In Flint v. Woodin, 9 Hare 618, Lord Justice Turner, 
then Vice-Chancellor, came to the same conclusion. The current 
of authorities had been so strong in favor of allowing a single 
bidder, that he (the Lord Chancellor) might have found it diflicult 
to go against them, though agreeing with what was said by Lord 
Justice Knight Bruce, when Vice-Chancellor, in Woodward v. 
Miller, 2 Coll. 279, 282, that, abstractedly, the legal doctrine 
was the soundest ; and the same was evidently the opinion of the 
Master of the Rolls. At the same time, the authorities in ques- 
tion included no decision of the Lord Chancellor or the Lords 
Justices. 

Here, however, for the reasons indicated, the question did not 
arise because there were two bidders. The decree of the Master 
of the Rolls must be reversed, and the bill be dismissed with 
costs. 



